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An Empirical Assessment of Divorce Law
in Indonesia
Abstraksi : Pembah asan tentang pengdrub Undang'undang Perkaut in-
an tabun 1974 terbadap tingkah laku perceraian masyarahat Muslim
di Indonesia boleh dikatakan langka. Berbagai tulisan yang membabas
p emb er lakuan [Jndang- undang ters eb ut lebih rnemus atkan p erh atian
pada aspek-aspek, helembagaan, huhurn dan politik.
Pemberlakuan (Jndang-undang Perhauinan di Indonesia pada 1974
telah rnemberi herangka yuridis bagi penyelesaian masalah'masalah
heluarga sesuai ketentuan bukum Islam. Secara politis, pemberlakuan
UU Perkauinan yang rnenggantikan UIJ Perkauinan Hindia Belan-
da 1930 itu dimaksudkan pemerintab Orde Baru untuk mengakomo-
dasi aspirasi umat IslarrT dalam. hal pelaksanaan syari'at Islam di nega-
ra Pancasila. Pada saat yang sarna., pemerintab juga nternperoleb duk'ung-
an dan legitimasi politis dari komunitas Muslirrt. Namun demikian,
ada bal lain yang perlu pula diperhatikan, yahni agenda pemerintah
Orde Baru dan masyarakat Muslim urnurnnya' untuk mengatur kehidup-
an berkeluarga di Indonesia modern.
Salab satu tujuan UU Perkarpinan 1974 adalah rnengurangi angka
perceraian di kalangan keluarga Muslim. Sebuab data sensus menun-
jukkan, hingga akbir dasawarsa 1950an, tingkat perceraian di kalang'
an keluarga di Indonesia sd.ngat tinggi, sekitar 20' 1% dari total pasang'
an. Tiga kali lebih tinggi dari pada yang terjadi di negara'negara Barat,
seperti Amerika Serikat pada dasaruarsaydng sa.ma' Angka tersebut juga
palingtinggi di antara nega.rd.'negara di Dunia Islarn. Di antara bebera'
pa bal yang menjadi penyebab adalab ekononti, usia perhawinan, mu
bilitas kaum perernpuan dan urbanisasi. Akan tetapi, salah satu sebab
utarna. tingginya angka perceraian tersebut adalab rnudabnya melaku'
kan perceraian terbadap pasdnga.n dalam heluarga.
Dalam ketentua.n bukurn Islam, sEerti terkodifi.kasi dakm keten'
tuan fiqh, perceraian bisa dijatubkan kEada pasangan karena sebab'
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s e bab yang relatif sederhana. Sebab- sebab itu sebagianny a dipengaruh i
sifat bukum Islam yang patriarkal. Sebuab ketentuan hukum, misal.
nya, ntenyebutkan babrpa cerai bisa dijatuhkan kEada istri karenasang
suami salah omong dengan rnengatakan hepada istrinya: "aklt cerAl-
kan engkau" (anti nliqah). Status cerai berlaku untuk, mereka tanpa
harus menunggu kEutusan pengadilan agama. Ketentuan ini disEa-
kati para ulama fiqh sebagai salah satu alasan jatuhnya status cerai ke-
pada pasangan Muslim, rneskipun di anta-ra mereka terdapat perbe-
daan mengenai perlu tidaknya kebadiran saksi. Ba-nyak, pengamat
berkesimpulan, sifat bukum yang cenderung memudahkan inilah yang
turut rnenyebabkan tingginya tingkat perceraian di kalangan keluar-
8d.
Tak satupun usaha untuk menurunkan angka perceraian di atas
berhasil, sampai akbirnya pemerintah Orde Baru berhasil mernberlaku-
kan UU Perh,azainan pada 1974. Pemerintah tampaknya ingin mem-
batasi secara ketat pemberian \alak" (cerai); dan pada saat yang sarna
ntemperkuat posisi peradilan agarna dalam mengbadapi kasus-kasus
perceraian. Pasal3S UU Perkazainan ini rnenegashan babua "perkauin-
an berakhir disebabkan tiga hal: 1) kematian,2)perceraian, Atdtt 3)pemi-
saban pasangan atds keputusan pengadilan aga/nd..' Pasal selanjutnya
menyatakan "perceraian hanya dapat dilakukan di depan pengadilan,
dengan disertai keterangan saksi-sahsi". Dengan demikian, U IJ ini mem-
beri wer.uenang penuh kepada pengadilan agarna.
Sejak akbir 1980, angka perceraian menunjukkan kecenderungan
Trtenurun secara dramatu. Tetapi, jika dilibat secara statistik, penurunan
itu tampaknya bukan merupahan efek langsung dari pemberlakuan UU
Perkauinan. Hal itu tercerrnin dari tingkah laku perceraian tetap tinggi
di daerab-daerab yang sejak dulu nTemang mempunyai angka percerai-
dn ya.ng tinggi, sEerti di Jazaa Barat dan Jaua Tintur. Begitu juga per-
bandingan kecenderungan ydng terjadi pada penduduk pedesaan dan
perkotaan; keduanya rnenunjukhan perilaku yang konstan. Tarnpak-




perilaku percerian di kalangan penduduk,
Mus lim di Indonesia. Sebuab cdtatan yang barangk ali patut dikedEan.
kan adalah, babuta penurundn ketentuan bukum fi.qih ke dalarn hu.
kum positif di suatu negara rnerupakan proses rurnit yang rnelibatkan
pandangan rnasyarakat, pernerintah dan hetentuan agarna. Sebingga,
jika pandangdn rnasyarakat Muslim masih berpijak pada aturan fiqb
yang dengan mudab mengesabkan perceraidn, Aturan UU bisa menjadi
tidak berarti apa-apa.
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I. Introduction
T Jntil compararively recently, rhe rare of marital dissolution
I I through divorce among the Musrim populations of south\/ east Asia was among the highest in the world. In the 1950s
the divorce rare for the Muslims of Indonesia and Malaysia was sev-
eral times higher than the highest rares ever achieved in the united
S.tates or any other developed narion. It was also much higher than
the divorce rate found in any other Islamic counrry.
As divorce rates in most of the developed world have risen over
the past half century, rhe rare of marital dissolution in Islamic south-
east Asia has experienced a dramatic decline. The upward angled trend
line for "\7esrern" divorce rares crossed the downward treiding line
for southeast Asia somerime in the 1920s or 19gos; roday most Sourh-
east Asian Muslim groups have divorce rates that are less than half as
high the highest rates in the industrialized \West.
The extraordinarily high rates of divorce that charact erizedSouth-
east A.sia in the past and the marked decline in the frequency of di-
vorce in recent decades have intrigued and to some 
"*t.rt.orrfoundedscholars and policy makers alike. In this paper we examine one as-
pect of the divorce problem-the effect of i"g"l restrictions on di-
vorce.in reducing its frequency in Indonesia.'It has long been as-
sumed that part of the explanation for the frequency of divoice among
southeast Asian Muslims was the ease with which'a divorce could be
obtained. Under Indonesian law as it existed until the mid 1920s, a
Muslim husband could divorce his wife at any time for any reason by
simply uttering the repudiation formul a or "talak"-I divorce you. In
r974 the Indonesian legislature passed a law resrricting the.rse of the
takk. under the statute, which- was nor actually i-pi"-"rrt"d until
the middle of 1975, a Muslim husband is obfigld to obtain judicial
approval to divorce, and the repudiation itseHLust be pronorrnc"d
in the presence of the court.
A number of commenrators have cited the implementation of le-
gal restrictions on the use of the talak as one of th. .a,.rre, of declining
rates of divorce. In this paper we use the results of alarge marriag!
and family survey conducted in L993 ro evaluare that claim]our analv-
sis of the survey results confirms the conclusions of other researchers
that the frequency of divorce in Indonesia has been declining since
the early 1950s. The survey data also show, however, that thJimpo-
sition of legal restricions on divorce in the mid-1920s had no effect
on that long term decline.
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II. The Divorce Problem
The termination of marriage through divorce is commonly re-
garded as a matter of significant social concern. Marriage is the basis
In which importanr social and legal rights and obligations are de-
fined and alloiated, and the dissolution of marriage often entails eco-
nomic hardship and social and psychological dislocation. Because
marriage is the foundation for the basic unit of reproduction, disrup-
tion of-marriage frequently has significant consequences for children
as well. on the other hand, the experience in countries where di-
vorce is not permitted demonstrates that marriages cannot be main-
tained by the power of legal rules alone.
Beyond its practical importance, a sociery's divorce practiceis also
significant 
", ".r 
ittdi."tion of its conception of marriage.l A culture's
,rid"rrt"rrding of the terms of the marriage relationship is perhaps
nowhere mor-e clearly revealed than in the arrangements it makes for
the dissolution of marriage. Changes in patterns of divorce or in regu-
lating the consequences of divorce shed light on less observable changes
in social understandings of the meaning of marriage'
For much of the tv/entieth century and probably longer, the
Muslims of Southeast Asia had the highest recorded rate of marital
dissolution through divorce of any major grouP in the world'2 In the
1g50s the rario of divorces to marriages occurring in the same year
for Indonesian Muslims ranged around 50 percent.3 The general di-
vorce rare-the number of divorces per 1000 persons aged 15 and
over-was 15.1. By contrasr, the general divorce rate in the united
states in 1950 was 3.5, and the divorce rate in EwPt, highest among
Islamic countries in the Middle East, was 4'8.4
The frequency of divorce among some sub-groups_y1s higher still.
In the Indonesian province of \west Java the general divorce rate in
the mid 1950s was nearly 25 per 1000 population.5 Among all Malays
in peninsular Malaysia the general divorce rate for 1950 was 20.3,
*hlle the norrhwesr coasr srate of Kelantan had an astonishing gen-
eral divorce rate of 43.I in 1950,6 and maintained a ratio of divorces
to marriages of 70 percent during the ten years between.1948 and
Ig57.? By lomparison, by 1990 the general divorce rate in the united
States, high"tt 
"-ong developed nations, 
had reached "only" 6'0, Iess
than haHlhe rate among Indonesian Muslims in the 1950s'8
Although divorce data for the region before the 1950s are not as
precise or lorrrpr"hensive, the available information all points to the
corrclrrsio., that high rates of divorce had been prevalent in the re-
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gion for some time.e Census data for Java and rhe adjacent island of
Madura during the years 1929 throtgh I93l show a ratio of divorces
to marriages over 50 percent.lo On the basis of data from locations in
Central Java, Gavin Jones has estimated that the ratio of divorces to
marriages ranged between 40 percent and 55 percent between 1830
and 1880.11 More impressionistic information suggests that divorce
'was common throughout Southeast Asia in earlier periods as well.t'
The Southeast Asian case illustrates that judgments abour whether
divorce is socially good or bad or how much divorce is "too much"
are problematic. On the one hand, for many young Southeast Asian
girls, easy divorce was a welcome antidote to a practice of non-con-
sensual child marriage. Many of the divorces in the region occurred
in marriages of relatively short duration, some that were not even
marriages in any but a technical legal sense. According to various
studies, as many of 50 percent of divorces were to marriages that did
not produce children.t3 \ilomen initiated or acquiesced in a large per-
centage of divorces. On the other hand, frequent divorce undoubt-
edly took a toll on many women and children. Although most occu-
pations were open to women, and divorced wives could usually find
a way to support themselves, the lot of a single mother in a country
of widespread poverty was certainly not easy.la
Nevertheless, the high rate of divorce in Southeast Asia has long
been regarded as a serious social problem, especially as it affects
women. 15 Concern about divorce, child marriage and polygamy,
voiced most consistently by an energetic and well organized women's
movement,l'produced a more or less steady stream of marriage re-
form initiatives beginning in the i930s when the Dutch proposed
changes in Islamic marriage law as part of a broader reorganization
of Islamic legal institutions. 17 None of the efforts to impose legal
restrictions on the availability of divorce was successful until the gov-
ernment of President Suharto finally won approval of a National
Marriage Act in 1974.
The divorce provisions of the 1974 Marriage Act provide that
"marriage can be dissolved because of a) death; b) divorce or c) on the
decision of the court."18 The following article states that "divorce can
only be carried out in the presence of the Court";re that "to carry out
divorce there must be adequate reason why the husband and wife can
no longer live together in harmony; and c) that the procedures for
divorce would be spelled out in separate implementing regulations.20
The next Article states "divorce complaints shall be filed with the
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court," and that the procedures for such complaints would be rn-
cluded in separate regulations.2l
Regulations implementing rhe Marriage Act were promulgated in
D75.r; The regulations establish two separate divorce procedures,
one rhat is 
"'rrailable 
only to men married according to Islamic law
and a second for the use of all others. under the first procedure, a
Muslim husband "who is going to divorce his wife, must file a Peti-
tion with the court where he resides, containing a statement of his
intention to divorce his wife, accompanied by his reasons) together
with a request that the court convene for such purpose."23 The court
is instructed to examine the petition, and to convene for the PurPose
of witnessing the divorc. ottly if it finds that one of six grounds for
divorce are satisfied, and if it is of the opinion that the couple can no
longer live in harmony as husband and wife.2a The divorce is deemed
\r"lid frorn the date it is "expressed" in court,25 and is evidenced by a
,.certificate concerning the occurrence of Divorce."25 The second
set of procedures establish a contentious divorce action including
prorrirLt, for notice and opportuniry to be heard'" Divorce is avail-
"bl. ,rrrd"l. this 
procedure baied on rhe same six grounds required for
a petirion divorce. The regulations provide that the court's "deci-
sion regarding the divorce complaint is to be pronounced in open
court,,,; 
"rrd 
,t"t" that the divorce is deemed effective upon the issu-
ance of the court's decision.2e
III. The Impact of the Law on Divorce Behavior
The frequency of divorce began to decline in Indonesia well be-
fore implem"rrt"iion of legal restrictions on divorce contained in the
!97 4Marriage Law. Although the onset of the decline cannot be speci-
fied with precision, and the trend doubtless began at different times
in different parts of the country, rhe rare of divorce for the Muslim
population as a whole was clearly declining by the ear.ly ot mid 1950s.
'Uri"g 
official records of the number of divorces registered-annually,
Gavii Jones has shown that the general divorce rate for all Indone-
sian Muslims fell from 16.7 in 1955 to 1.1 in 1990.30 The ratio of
divorces to marriages also declined precipitously-from around 50
percenr in the early 1950s to less than 10 percent in the.1990s.31 Our
arralysis of survey data from Tbe 1993 Indonesian Farnily Life Suruq
gnlS;r'reveals comparable changes.'Sile use event history methodol-
ogy' io convert the reported beginning and ending of marriages into
^"y"^r-by-year 
record of th. ,rrrnlb.. of people both married and di-
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vorced in any given year, from which we can calculate the probabil-
ity of marital disruption in any given year. Berween 1950 and 1990
the probabiliry of divorce fell from about 5 percenr ro abour .5 percent,
a decrease of ten-fold, which is roughly comparable ro the decrease in
the general divorce rate.
It is apparent from the timing of the onset of the trend in declin-
ing divorce rates that the marriage law was nor the sole or precipitat-
ing factor in the change in divorce behavior. On any measure of
divorce and regardless of the dara source used, by 1975 whenthe new
restrictions on the talak, went into effect, dramatic reductions in the
rate of divorce had already taken place. According to Jones' calcula-
tions based on governmenr records, the divorce rare by 1975 had
declined to 4.6 per 1000, less than one third its 1950s level.so Our
analysis of the survey data reveal a probability of divorce slightly
above 1 percent, also less than a third the probability in 1950. All
agree that the enactment of legal restrictions on the availability of
divorce at most accelerated a trend already well under way.
Although it is clear that factors other than the marriage law con-
tributed to the changes in divorce behavior, a number of analysts
claim to have identified a link between rhe enacrment of legal resrric-
tions on divorce and declining rates of marital disruption. Based on
an analysis of official court records, Gavin Jones has concluded that
legal restrictions on divorce "p\ayed an important role in strengthen-
ing a trend that was clearly already established."s5 Another less sys-
tematic analysis based on national statistics cross checked with local
records claimed to have identified a 70 percent reduction in the di-
vorce rate following the implemenrarion of the starute.35 The most
in-depth evaluation of the effect of the marriage law on divorce be-
havior is a study by Jones, Asari and Djuartika that focuses on \7est
Java.3'Based on registered marriages and divorces, the authors find a
sharp drop off in the frequency of divorce in 1976, the first year after
the law went into effect." The decline in 1976 was preceded and fol-
lowed by much smaller increases in divorce, presumably shorr term
effects of the law. On this basis the authors cautiously conclude that
the law affected the rate of divorce ro some extenr.3e In addition to
these published studies, it has been widely assumed that the Marriage
Act has successfully inhibited divorce.a0
In order to evaluate the impact of the law on the long term rrend
toward lower rates of divorce we plotted the probability of divorce
since 1948. Data for our analysis are taken {romTbe Indonesia Farnih
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LifeSurvq'a'TheIFLSisbasedoninterviewswithaprobabilitySamPle
oilzZ+ htuseholds spread across 13 provinces on the islands ofJava,
Sumatera, Bali, Kalim^nt^fi, Sulawesi, and the islands of 
'West Nusa
T"ngg r^.. The sample covers approximately 83 Percent of the Indo-
,r"riii population. Th" ,.rr.r.y- includes information on fertility,
-".ri*g", irealth, education, migration and employment' Marital dis-
.rrptioi i, d"t".-irred by reporled years when marriages began and
ended and the reasons fo, t.t-in"tion. Marriages ending because of
the death of either spouse were not considered because of our focus
on divorce.
Figurelshowsthetrendinmaritaldisruptionsince.lg4S.The
p.obibiliti"s are averaged over three year periods to eliminate some
of ,t 
" 
random fl,r.t.t"Iion due to sampling error' Some of the varia-
tion is still most likely because of sampling error. Despite this varia-
tion, there is a clear and persistent decline in marital disruption
throughout this period. The decline aPPears somewhat steeper be-
fo." tf,. mid 1960i, but the trend does trot ,pp""t to differ before and
after the implementation of the marriage law'
Table 1 i"por* results of various logistic regression.models pre-
dicting the marital disruption rate._The.first model fits a linear trend'
The c]efficient for y"a, indicates that the rate has declined by nearly
seven percent Per year' The two subsequent models fit a quadratic
trend (a t"r- fo, year squared is added) and a logistic trend (the natu-
,"i tog"rirtt 
^ 
of yr^, is used). AlthouSh either of these two models
*o.rli account for the nonlinear trendin theory, the statistical fit, as
judged by the X2 statistic, is not better in these two alternative mod-
"tr.i' the second set of estimates, 
an additional variable is included
that is coded ,,0,, before the passage of the law (1975 or earlier) and
,,1,, after 1975. The coefficient for this variable (..law',) shows the
^u"r^g"difference 
in divorce before and after the law passed after the
io"g ?"r- trend has been taken into account indicates that disrup-
tionrateswereactuallyhigherafterthePassageofthelawinthe
linear model. This couid be-an artifact of the nonlinear trend, how-
.,r.r. tn the quadratic model the coefficient for "law is also positive'
but in the loiistic model the effect is virtually zero.In no model is
the coefficien"t for "law" sratistically significant. In other words, the
.i"rrg" after the law could easily be ai arrif.act of fluctuation due to
sampling.
The third set of models rests to see whether the trajectory of the
divorce rate shifted after the Passage of the law' For example' if
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implementation of the law rook several years such thar the effect be-
came more obvious in subsequentye rs,then we would observe a change
in the slope of the line after 1975. The interaction rerm modeling th"is
change rn trqectory (the product of "law" and ,,yeaf) is not large or
statistically significant in any of the three models, indicating thai the
slope did not change appreciably after the passage of rhe law.
To determine whether the statute may have had an effect in some
regions but not others and possible differences berween urban and rural
areas we estimated the simple form of the model with linear decline and
a possible shift after the passage of the law for ma]or regions and for
rural and urban areas (see Table2). The decline appears to be some*hat
steeper in sumatera, \7esr Java and central Java, than in East Java and
outlying islands. The decline is nearly equivalent in rural arrd .rrban
areas. In some regions the coefficient for "law" is positive, and in other
regions it is negative, but in no case is the effect of the law statistically
significant. In other words, chance variations due to sampling could
have produced the resulrs. Thus, it appears that the p"*"g" of ihe la*
had no large scale impact on divorce trends.
IV. Conclusion: Vhy the Law Did Not Affecr Behavior
In explaining the discrepancy berween our findings and the results of
earlier research, the most conspicuous difference is our use of a different
data source. \we have relied on self reports of marital history, whereas
the studies that have concluded that the divorce rate declined foilowing
the implementarion of the law rely on records of officially recognizel
divorces. The fact that the rwo measures of the rate of divorce Jo ,rot
coincide indicates thar some people have divorced (or, more precisely,
regard themselves as having divorced) without having .o-pii.d *irh
state prescribed procedures. For that to be the case, some of ihose who
consider themselves divorced must accept criteria for "divorce" other
than those specified by state marriage ruies.
Although the matter cannot be demonstrated conclusively. it ao-
pears that the reason the enacrment of legal restrictions on di rt.c" did
not affect the rate of marital disruption is because Islamic legal defini-
tions of divorce continued ro goyern the marriage behavior of a signifi-
cant part of the population after the passage of the law. In other *L.ds,
a portion of the Muslim communiry continued to regard the Islamic
talak as efficacious after the enacrment of the Marri"g" A.t, and used the
takk'todissolve their marriages without first obtaining judicial approval.o2
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Source: 1993 Indonesian Family Life Survey
Table 1
Logistic Regression Models Showing the Trend
in Matrial Disruption and the Impact of the Marriage Law
'$statistically significant at the .05 level
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Table 2
Logistic Regression Models Showing the Trend
in Matrial Disruption by Region and Urbanization
"008
:t64
'rstatistically significanr at the .05 level
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